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right dependent upon the will of the insured, and no particular importance should 
ordinarily be given to the method of expressing his will and of exercising his 
power to change the beneficiary, at least so far as a mere donee is concerned. 
In the present case the beneficiary is more than a mere donee, having paid the 
premiums. A substantial change of position like this is often held to be an 
operative fact terminating legal powers previously existing, and it was here 
properly held to limit the power of the insured so that it could thereafter be 
exercised only in the exact method prescribed in the policy. A mere quasi- 
contractual right to the return of the premiums paid would not satisfy the 
average man's sense of justice. The question is one of policy to be solved by 
an appeal to the prevailing mores, and not merely by logic and the use of such 
terms as "vested interest." See the discussion of a similar case in (1918) 27 
Yale Law Journal, 957. 



Joint Tortfeasors — Release of One Reserving Rights against the Other. — 
The plaintiff, who was injured through the joint negligence of the defendant 
and a railroad company, covenanted for a consideration not to sue the railroad. 
The instrument expressly reserved the right to proceed against the defendant, 
and stated that it was executed not in full settlement of the entire cause but 
only as "a mere quitclaim" in so far as the cause related to the railroad. Held, 
that this agreement did not bar suit against the defendant. Berry v. Pullman 
Co. (1918, C. C. A. 5th) 249 Fed. 816. 

At common law a technical release of one joint tortfeasor operated to release 
the others as well. Cocke v. Jennor (1614, K. B.) Hob. 66; Gunther v. Lee 
(1876) 45 Md. 60. The rule is logically indefensible. When two defendants 
together violate the plaintiff's primary rights, the law gives him a secondary 
right to damages against either. He can have only one satisfaction ; but release 
of the one tortfeasor is an election to seek that satisfaction from the other. 
There is no logic to make such election release both. See 2 Wigmore, Select 
Cases on Torts, 866. The rule is also inconvenient and unjust; and it shackles 
compromise. Nevertheless, it became firmly fixed in the law. Seither v. Phila- 
delphia Traction Co. (1889) 125 Pa. 397, 17 Atl. 338; Carpenter v. McElwain 
(1916, N. H.) 97 Atl. 560 (semble). The cure was found in the covenant not 
to sue, which was a personal agreement without effect upon the cause of action, 
although to prevent circuity of action it was recognized to bar suit against the 
covenantee. Hutton v. Eyre (1815, C. P.) 6 Taunt. 289; Duck v. Mayeu [1892] 
2 Q. B. 511. Some confusion exists when, as frequently happens, the instrument 
purports to "release" one tortfeasor, but "reserves all rights" against the other. 
If the word "release," or the fact of discharging the one, is held technically 
operative to release the other, the reservation must be void for repugnancy; 
and so some courts hold. Abb v. Northern Pac. Ry. Co. (1902) 28 Wash. 428, 
68 Pac. 954. The saner view is to construe the instrument as a whole, inquiring 
especially whether the consideration given for its execution was or was not 
accepted by the plaintiff as a complete satisfaction of his damages. If his 
expressed intent was to reserve his right of action against the other wrongdoer, 
that intent should rule, and the instrument be given the effect of a covenant not 
to sue. Many courts have so held. Dwy v. Connecticut Co. (1915) 89 Conn. 
74, 92 Atl. 883; Smith v. Dixie (1913) 128 Tenn. 112, 157 S. W. 900; Edens v 
Fletcher (1908) 79 Kan. 139, 98 Pac. 784, 19 L. R. A. (N. S.) 618 and note. 
This is the doctrine applied in the principal case, despite the use of the technical 
word "quitclaim" in the plaintiff's settlement with the railroad. Against this 
more liberal view the argument has been advanced that permitting individual 
settlements may open the way to obtaining satisfaction beyond the amount of 
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the damage suffered. McBride v. Scott (1903) 132 Mich. 176, 93 N. W. 243. 
This seems scarcely tenable; for anything received by the plaintiff in satisfaction 
will reduce pro tanto his recovery against the other defendants. 34 Cyc. 1089. 
Hence a satisfaction complete in fact will bar suit against any. Johnson v. 
Von Scholly (1914) 218 Mass. 454, 106 N. E. 17; Wagner v. Chicago, etc. Ry. Co. 
(1914) 265 111. 245, 106 N. E. 809. All the above discussion is to be taken with 
due regard to means of proving intention expressed in writing; for instance, 
to the conclusiveness of recitals under seal. See Johnson v. Von Scholly, supra. 
For discussion of the effect of releasing one joint tortfeasor against whom the 
other has a claim for indemnity, see Comments (1915) 24 Yale Law Journal, 
505. 



Negligence— Violation of Traffic Law not Negligence Per Se. — The Traffic 
Act of New Jersey, Pub. L. 1915, ch. 156, sec. 2 (6), provides that "a vehicle 
turning into another road to the left, shall, before turning, pass, when possible, 
to the right of and beyond the center of the intersection of the two roads." 
The defendant in his automobile turned a corner without complying with the 
above directions, and collided with and injured the plaintiff on his motorcycle. 
The lower court directed a verdict for the plaintiff on the ground that such 
non-compliance constituted per se a tortfeasance, and the defendant appealed. 
Held, that the direction of a verdict was error, since the violation of the traffic 
law by the defendant was only one element to be left with the others to the 
jury. Winch v. Johnson (1918, N. J. Ct. Er.) 104 Atl. 81. 

The Traffic Act further provides, sec. 4 (1), for right of way at an inter- 
section to the vehicle approaching from the right. The plaintiff, who desired 
to turn off, gave the proper statutory signals; the defendant, who had the 
right of way, failed to slow down from some 25 miles an hour, and a collision 
of the automobiles resulted. The plaintiff recovered judgment. Held, that the 
judgment was correct, since the right of way conferred by the statute was not 
absolute, with a dictum that compliance with the Traffic Act did not per se 
relieve a man of the common law duty to observe existing conditions and guide 
his machine accordingly. Paulsen v. Klinge (1918, N. J. Sup. Ct.) 104 Atl. 95. 

The express "when possible" provision of the statute in the Winch Case 
merely gives legislative sanction to results very generally reached even without 
such provision. See Temple v. Walker (1917, Ark.) 192 S. W. 200; Heryford 
v. Spitcaufsky (1917, Mo. App.) 200 S. W. 123. But the effect in law of rules 
of the road is neither uniform, nor, it would seem, wholly settled. It seems 
clear that they free the driver of a vehicle from having to look out for viola- 
tion of them under pain, in case of collision, of being held negligent: so as to 
render him liable as a defendant, or to bar his action as a plaintiff. Ballard v. 
Collins (1911) 63 Wash. 493, 115 Pac. 1050 (plaintiff); see Cook Brewing Co. 
v. Ball (1899) 22 Ind. App. 656, 665; 52 N. E. 1002, 1004 (defendant). It is 
clear on the other hand that observance of those rules does not in itself relieve 
a defendant of liability for collision, nor, it would seem, prove a plaintiff free 
from contributory negligence. Erwin v. Traud (1917, N. J. Ct. Er.) 100 Atl. 
184, L. R. A. 1917 D, 690 and note. Despite the language of some courts in 
special circumstances, as in Freeman v. Green (1916, Mo. App.) 186 S. W. 1166, 
it seems also clear both that non-compliance with road regulations is not 
negligence per se, but may be excused by circumstances, and that the last clear 
chance doctrine applies to both plaintiff and defendant. See cases cited (1913) 
41 L. R. A. (N. S.) 322, 337, 346. In Colorado, indeed, the plaintiff's failure to 
keep a lookout for a vehicle which had the right of way seems to have been 
held per se contributory negligence. Livingston v. Barney (1917, Colo.) 163 



